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1. EXECUTIVE SUMMARY 

1.1. The Community Infrastructure Levy (CIL) is a tool for local authorities in England and Wales 
to help deliver infrastructure to support the development of the area. The Borough’s 
Community Infrastructure Levy (CIL) will come into effect on 6 April 2015. 
 

1.2. The Borough must set out what it intends to fund, or may fund, through CIL in a technical 
document called the Regulation 123 List (‘R123 List’). 

 
1.3. The R123 List, however, is not a detailed spending plan for future CIL receipts – it simply sets 

out the types and categories of infrastructure which may benefit from CIL receipts rather than 
Section 106 Agreements (S106s). 

 
1.4. If an item of infrastructure is on the R123 List (i.e. earmarked for potential CIL expenditure), 

the Council cannot require a S106 to make provision or fund that infrastructure as part of 
approving a planning application. This is to avoid the Council ‘double dipping’, i.e. seeking 
contributions from developers for the same infrastructure twice. 

 
1.5. It is in the Borough’s interest to fund infrastructure mostly through CIL rather than S106s and 

publish a R123 List because, in accordance with national legislation, policy and guidance: 
 

 If the Borough does not publish a R123 List, the Council cannot require a S106 for any 
infrastructure, as all infrastructure would be assumed to be funded through CIL; 

 When the Borough CIL takes effect from 6 April 2015 (or nationally from 6 April 2015), 
limitations on pooling contributions from S106s come into effect; and 

 S106s should no longer be sought for small-scale developments below a certain 
threshold. 

 
1.6. The Council published an initial draft of a R123 List (March 2014) as background information 

for the Borough’s CIL Draft Charging Schedule consultation and examination. However, the 
Council consulted on a Revised Draft R123 List for four weeks from Wednesday 11 February 
to Wednesday 11 March 2015 to ensure the Council can maximise overall developer 
contributions for infrastructure and respond to comments made on the List to date. 
 

1.7. This Key Decision report summarises all of the consultation responses received and the 
Council’s response (section 7 and Appendix B) and recommends approval of the final version 
of the R123 List (Appendix A) for publication and to take effect at the same time as the 
Borough CIL takes effect on 6 April 2015. 
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2. RECOMMENDATIONS 

2.1. To approve the CIL R123 List (Appendix A) for publication on the Council’s website to take 
effect from 6 April 2015. 

3. REASONS FOR DECISION 

3.1. It is in the Borough’s interest to fund infrastructure mostly through CIL rather than S106s and 
publish a R123 List because, in accordance with national legislation, policy and guidance (see 
section 4): 

 

 If the Borough does not publish a R123 List, the Council cannot require a S106 for any 
infrastructure, as all infrastructure would be assumed to be funded through CIL; 

 When the Borough CIL takes effect from 6 April 2015 (or nationally from 6 April 2015), 
limitations on pooling contributions from S106s come into effect; and 

 S106s should no longer be sought for small-scale developments below a certain 
threshold. 
 

3.2. The R123 List has been drafted to ensure the Council can maximise overall developer 
contributions for infrastructure and informed by appropriate consultation (see section 7). The 
issues considered in approaching and drafting the R123 List are covered further in section 5 of 
this report. 
 

4. BACKGROUND  

Community Infrastructure Levy (CIL) 
 

4.1. The CIL is a tool for local authorities in England and Wales to help deliver infrastructure to 
support the development of the area. 

4.2. The Borough’s CIL was approved by Full Council on 21 January 2015 to come into effect on 6 
April 2015. The Borough CIL rates were set and approved following public consultation, 
examination and relevant Council decisions: 

5 Jan 2012 Cabinet decision to agree to the Royal Borough becoming a 
CIL Charging Authority 

10 Jan 2013 Cabinet decision to agree the CIL Preliminary Draft 
Charging Schedule (PDCS) for public consultation 

23 Jan 
– 20 Feb 2013 

PDCS public consultation 

2 May 2013 Cabinet decision to agree the CIL Draft Charging Schedule 
(DCS) for public consultation 

21 Jan 
– 23 Feb 2014 

DCS public consultation 

31 Mar 2014 Submission of the DCS to the Planning Inspectorate 

9 Jun 2014 First Examination Hearing 

14 Oct 2014 Second Examination Hearing 

22 Dec 2014 Receipt of Examiner’s Report 

21 Jan 2015 Full Council decision to approve the CIL Charging Schedule 
for Publication (noting that the final R123 List would, 
following consultation, be anticipated to be adopted by 



4 

means of a Cabinet Member Key Decision) 

6 Apr 2015 Effect of the CIL Charging Schedule and R123 List 

 
Section 106 Agreements (‘S106s’) 
 

4.3. S106s are planning obligations or undertakings which can be agreed between a landowner 
and Council relating to a planning permission and are normally used where planning conditions 
cannot adequately control the development and/or to secure the provision of necessary 
infrastructure. 

4.4. A planning obligation may only constitute a reason for granting planning permission for the 
development if the obligation is: 

(a) necessary to make the development acceptable in planning terms; 
(b) directly related to the development; 
(c) fairly and reasonably related in scale and kind to the development. 

 
4.5. There is a general expectation that when CIL is introduced, S106s “should be scaled back to 

those matters that are directly related to a specific site, and are not set out in a R123 list”1. 
However, "the Government considers there is still a legitimate role for development-specific 
planning obligations to enable a local planning authority to be confident that the specific 
consequences of a particular development can be mitigated"2. 

4.6. This means that when the Borough CIL Charging Schedule takes effect on 6 April 2015, most 
developments will pay the fixed CIL rates (as well as Mayoral CIL) and some developments will 
also be required to make S106 contributions, but overall S106 contributions will be scaled 
down. 

4.7. S106s should  no longer be sought for small-scale developments of 10-units or less and which 
have a maximum combined gross floorspace of no more than 1,000m2, or for residential 
annexes or extensions3. 

Restrictions to pooling S106s 
 
4.8. It is also important to note that, in accordance with CIL Regulation 123, when the Borough CIL 

takes effect from 6 April 2015 (or nationally from 6 April 2015), limitations on pooling 
contributions from S106s will come into effect, meaning that “no more may be collected in 
respect of a specific infrastructure project or a type of infrastructure through a S106 
agreement, if five or more obligations for that project or type of infrastructure have been 
entered into since 6 April 2010, and it is a type of infrastructure that is capable of being funded 
by the levy”4. 

 
Interface between CIL and S106s 

 
4.9. The Council must ensure there is clarity “about the [Council’s] infrastructure needs and what 

developers will be expected to pay for through which route [CIL or S106]. There should be no 

                                            
1
 NPPG097 

2
 NPPG094 

3
 www.gov.uk/government/news/pickles-cuts-stealth-taxes-on-new-homes-and-boosts-small-builders 

4
 NPPG099; see R123 
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actual or perceived ‘double dipping’ with developers paying twice for the same item of 
infrastructure”5. 

Regulation 123 (R123) List 
 

4.10. To assist with providing clarity about S106s and the interface with CIL, CIL Regulation 123 
allows the Council, upon publication of the CIL, “to set out a list of those projects or types of 
infrastructure that it intends to fund, or may fund, through the levy”6 – a R123 List. 

4.11. The R123 List, however, is not a detailed spending plan for future CIL receipts – it simply sets 
out the types and categories of infrastructure which may benefit from CIL receipts rather than 
Section 106 Agreements (S106s). 

4.12. If an item of infrastructure is on the R123 List (i.e. earmarked for potential CIL expenditure), the 
Council cannot require a S106 to make provision or fund that infrastructure as part of 
approving a planning application. This is to avoid the Council ‘double dipping’, i.e. seeking 
contributions from developers for the same infrastructure twice. 

4.13. If the Borough does not publish a R123 List, the Council cannot require a S106 for any 
infrastructure, as all infrastructure would be assumed to be funded through CIL. 

5. PROPOSAL AND ISSUES  

5.1. The R123 List is set out in full as Appendix A. The issues considered in approaching and 
drafting the R123 List were set out fully as part of the Revised Draft R123 List consultation 
document7, which included: 

1. Considering the categories and types of S106s sought as part of the Council’s existing 
Planning Obligations SPD (August 2010); 

 
2. Considering the categories and types of infrastructure required to support the Council’s 

existing Core Strategy (December 2010) as identified in the Infrastructure Delivery Plan 
(IDP) (March 2014) which was produced to support the submission of the CIL Charging 
Schedule; 

 
3. Considering comments made regarding the emerging R123 List, arising from consultation, 

including that previously undertaken for the CIL Charging Schedule; 
 

4. Considering the approach to strategic sites which have a zero CIL charge, namely Earls 
Court and Kensal Gasworks; and 
 

5. Considering the approach to uses which have a zero CIL charge, largely including 
commercial uses. 

 
6. OPTIONS AND ANALYSIS  

6.1. It is in the Borough’s interest to fund more infrastructure through CIL rather than S106s and 
publish a R123 List because, in accordance with national legislation, policy and guidance: 

                                            
5
 NPPG095; see also NPPG Planning Obligations para.2 

6
 NPPG096; see also S216(5); R2(1) “infrastructure list... a list published by the charging authority”; R123 “charging authority has 

published on its website a list...” subsection (4) 
7
 Available from www.rbkc.gov.uk/cil 

http://www.rbkc.gov.uk/cil
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 If the Borough does not publish a R123 List, the Council cannot require a S106 for any 
infrastructure, as all infrastructure would be assumed to be funded through CIL; 

 When the Borough CIL takes effect from 6 April 2015 (or nationally from 6 April 2015), 
limitations on pooling contributions from S106s come into effect; and 

 S106s should no longer be sought for small-scale developments below a certain 
threshold. 

 
6.2. The Council could choose not to include the ‘exceptions’ listed in the R123 List (i.e. items 

which S106s should still be able to be sought for), however this would reduce the Council’s 
ability to seek S106s to make development acceptable; to provide on-site infrastructure; to 
provide necessary infrastructure for the Earl’s Court and Kensal Gasworks Strategic Sites; and 
to provide necessary infrastructure arising from commercial floorspace subject to zero Borough 
CIL rates. 

7. CONSULTATION 

7.1. The Council published an initial draft of a R123 List (March 2014) as background information 
for the Borough’s CIL Draft Charging Schedule consultation and examination8. However, the 
Council consulted on a Revised Draft R123 List for four weeks from Wednesday 11 February 
to midday Wednesday 11 March 2015 to ensure the Council can maximise overall developer 
contributions for infrastructure and respond to comments made on the List to date. Statutory 
guidance on CIL requires the Council to consult on any such revisions to its R123 List9. 

7.2. Stakeholders signed up to the Council’s Planning Bulletin and Planning Policy Consultations 
database (including local residents, voluntary groups, organisations, businesses, developers, 
statutory consultees etc) were invited to take part in the consultation. 

7.3. All of the consultation responses received by the deadline and the Council’s responses are set 
out in Appendix B. 

 

8. EQUALITY IMPLICATIONS 

8.1. A Draft Equalities Impact Assessment (EqIA) was provided as part of the Revised Draft R123 
List consultation document for comments10. No comments were received and a final version of 
the EqIA has been provided as Appendix C to ensure that equalities issues are fully 
considered in making the decision to approve the R123 List. 

9. INFORMATION, COMMUNICATIONS AND TECHNOLOCGY (ICT) IMPLICATIONS 

9.1. The Council, as the statutory collecting authority, has been collecting the Mayor of London’s 
CIL in the Borough since it came into effect on 1 April 2012. The ICT implications of the overall 
Borough CIL Charging Schedule and the R123 List are negligible because CIL (and S106) 
administrative systems are largely already in place as per the collection of the Mayor of 
London’s CIL. 

10. LEGAL IMPLICATIONS 

                                            
8
 Available from www.rbkc.gov.uk/cil 

9
 NPPG098 

10
 Available from www.rbkc.gov.uk/cil 
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10.1. The overall legal implications of the Borough CIL Charging Schedule were considered in the 
report to Full Council (21 January 2015). 

10.2. Regulation 123 of the CIL Regulations 2010 (as amended) sets out the provisions relating to 
the ‘R123 List’ which are explained throughout this report, as appropriate11. 

10.3. Name of Legal Officer: Alex Russell, Bi-Borough Senior Lawyer (Planning, Highways and 
Licensing). 

11. FINANCIAL AND RESOURCES IMPLICATIONS 

11.1. The overall financial and staff implications of the Borough CIL Charging Schedule were 
considered in the report to Full Council (21 January 2015). 

11.2. Whilst the R123 List will result in reduced S106 receipts, the Council will start to receive CIL 
receipts from 6 April 2015 which will be used to fund types of infrastructure previously funded 
by S106s. 

11.3. If the Council decided not publish a R123 List, the Council would not be able to require S106s 
for any infrastructure, as all infrastructure would be assumed to be funded through CIL, and so 
S106 receipts would be even lower. 

11.4. Regardless of whether the Council publishes a R123 List or not, due to national legislation, 
policy and guidance, S106s receipts would be reduced anyway because S106s should no 
longer be sought for small-scale developments below a certain threshold and, from 6 April 
2015, limitations on pooling contributions from S106s come into effect. 

11.5. The Group Finance Department, Corporate Services, has been consulted and comments that 
the financial implications are set out in the report. 

 

Jonathan Bore 
Executive Director, Planning and Borough Development 

 

 

Local Government Act 1972 (as amended) – Background papers used in the preparation of this 
report 

All background papers are already in the public domain. 

 

Appendices: 

Appendix A – Community Infrastructure Levy (CIL) Regulation 123 (R123) List 

Appendix B – Consultation comments and Council response 

                                            
11

 See also S216(5) Planning Act 2008 (as amended); R2(1) “infrastructure list... a list published by the charging authority”; R123(4) 
“charging authority has published on its website a list...” 
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Appendix C – Equalities Impact Assessment (EqIA) 

 

Contact officer: 

Rob Krzyszowski 

Planning Policy Team Leader 

Planning and Borough Development 

robert.krzyszowski@rbkc.gov.uk 

020 7361 2588 
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